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U.S. Customs Service 
Treasury Decisions 


19 CFR Part 12 
(T.D. 90-13) 


ADDITION OF AUSTRALIA, COLOMBIA, MADAGASCAR AND 
THE PEOPLE’S REPUBLIC OF CHINA TO THE LIST OF 
COUNTRIES INCLUDED AS PARTIES TO THE UNESCO CON- 
VENTION ON CULTURAL PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends Part 12 of the Customs Regulations, 
(19 CFR Part 12), by adding Australia, Colombia, Madagascar and 
the People’s Republic of China to the list of countries identified as 
signatories to the UNESCO Convention on Cultural Property. As a 
party to the Convention, the United States actively participates in 
efforts to eliminate illicit traffic in cultural property, that is, items 
of importance for archaeology, prehistory, history, literature, art or 
science. Countries become eligible for inclusion in the list by ratify- 
ing, accepting, or acceding to the 1970 UNESCO Convention. Upon 
receipt of notification that a country has so ratified, accepted, or ac- 
ceded to the Convention, Customs accords that country all rights 
and privileges under the Convention, and adds its name to the list 
of signatory countries in order to provide the public notification of 
this fact. 


EFFECTIVE DATE: February 13, 1990. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Samu- 
el Orandle, Commerciai Rulings Division (202-566-5765); Opera- 
tional Aspects: Pamela Wenner, Trade Operations (202-535-4931). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Beginning in the late 1960’s, the U.S. began participating, with 
other nations, in negotiations sponsored by the United Nations Edu- 
cational, Scientific and Cultural Organization (UNESCO), address- 
ing the problem of illicit international trade in cultural property. 
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Cultural property was defined as property which, on religious or 
secular grounds, is specifically designated by a country as being im- 
portant in the archaeology, prehistory, history, literature, art, or 
science of that country. 

These negotiations resulted in the 1970 UNESCO Convention on 
the Means of Prohibiting and Preventing the Illicit Import, Export 
and Transfer of Ownership of Cultural Property (823 U.N.T.S. 231 
(1972)). U.S. acceptance of the 1970 UNESCO Convention was codi- 
fied into U.S. law as the “Convention on Cultural Property Imple- 
mentation Act” (19 U.S.C. 2601-2613). 

In order to effectively implement the provisions of this Act, the 
Customs Service amended Part 12, title 19, Code of Federal Regula- 
tions, by adding a new center head, “Cultural Property”, and 
§§ 12.104-12.104i. Section 12.104b listed the State Parties to the 
Convention, and indicated that it would be amended from time to 
time as additional States either became parties to the Convention 
or withdrew from it. 


ADDITIONAL STATE PARTIES 


The Cultural Heritage Division of UNESCO in Paris has advised 
that several additional countries have become state parties to the 
1970 UNESCO Convention on Cultural Property. Accordingly, we 
are amending the regulations to reflect these additional countries, 
and the date of entry into force for each of those State Parties. 


INAPPLICABILITY OF PuBLIC NoTICcE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the majority of the public is 
not particularly interested, pursuant to 5 U.S.C. 553(b\B), notice 
and public procedure thereon are unnecessary. Further, for the 
same reasons, good cause exists for dispensing with a delayed effec- 
tive date under 5 U.S.C. 553(cX1). 


THE REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 et 
seq.), or any other statute. 


EXECUTIVE OrDER 12291 


This amendment does not meet the criteria for a major regulation 
as defined in § 1(b) of E.O. 12291. Accordingly, a regulatory impact 
analysis is not required. 
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DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


List or SuBJects IN 19 CFR Part 12 


Customs inspection and duties, Imports, Exports. 
Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) 
is amended as follows: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for Part 12 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1624. 
* * * * * * x 


§§ 12.104—12.104i also issued under 19 U.S.C. 2612. 


2. Section 12.104b, Customs Regulations (19 CFR 12.104b), is 
amended by inserting, in appropriate alphabetical order, the follow- 
ing State Parties, and the date of entry into force for each State 
Party: 


State party Date of entry into force 
PTI oo a8 Wainw kyu nennanecint cucenR Ee eer ee ceeeaaea January 30, 1990. 
COMBIINDD «5:00 fos. ARI Ae a cb . ACES T Eee al oo a August 24, 1988. 

NE 6 ots iuad Chad perdi als «op bensicecade 0a satel September 21, 1989. 
Pe RN gon ow ss we wietiere wpumed corp agers February 28, 1990. 


Caro B. HALLett, 
Commissioner of Customs. 
Approved: January 26, 1990. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 13, 1990 (55 FR 4995)] 
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(T.D. 90-14) 


RECORDATION OF TRADE NAME: “COMANCHE LAND 
IMPORTS” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On December 12, 1989, a notice of application for the 
recordation under section 42 of the Act of July 6, 1946, as amended 
(15 U.S.C. 1124), of the trade name “COMANCHE LAND IM- 
PORTS” was published in the Federal Register (54 FR 51103). The 
notice advised that before final action was taken on the application, 
consideration would be given to any relevant data, views, or argu- 
ments submitted in writing by any person in opposition to the rec- 
ordation and received not later than February 12, 1990. No re- 
sponses were received in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “COMANCHE LAND IMPORTS?” is re- 
corded as the trade name used by George L. Murray, d/b/a Coman- 
che Land Imports, 3819 San Bernardo, Laredo, Texas 78041. The 
trade name is used in connection with original statues which are re- 
produced in various plants in Mexico and distributed in the United 
States by Comanche Land Imports. There are no foreign persons or 
businesses authorized or licensed to use the trade name. 


EFFECTIVE DATE: February 16, 1990. 


FOR FURTHER INFORMATION CONTACT: Bettie Coombs- 
Spivey, Value, Special Programs and Admissibility Branch, 1301 
Constitution Ave. N.W., Washington, D.C. 20229 (202-566-5765). 


Dated: February 12, 1990. 
Marvin M. AMERNICK, 
Chief, 
Value, Special Programs and Admissibility Branch. 


[Published in the Federal Register, February 16, 1990 (55 FR 5713)] 














U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 101 
EXPANSION OF HONOLULU PORT LIMITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by extending the geographical limits of the port of Honolulu, 
Hawaii. The proposed change is being made as part of Customs con- 
tinuing program to obtain more efficient use of its personnel, facili- 
ties, and resources, and to provide better service to carriers, import- 
ers, and the public. 


DATE: Comments must be received on or before April 23, 1990. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue NW., Room 2119, Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Ms. Linda Walfish, 
Office of Inspection and Control, 202-566-9425. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Hawaii is not a contiguous state and most of its imported goods 
are transported by ship. Customs has been requested to extend the 
geographical limits of the port of Honolulu, the present port of en- 
try on Oahu, to include the new deep draft harbor, Barbers Point. 
Barbers Point Harbor is a joint project of the Federal Government 
and the State of Hawaii, both of which have expended approximate- 
ly $70 million to develop this second commercial port on the Island 
of Oahu, scheduled for completion by June 1990. Honolulu, the 
State’s primary port, is expected to exceed its capacity in the near 
future and the Barbers Point Harbor, in combination with the Hon- 
olulu Harbor, is expected to provide port facilities to meet Oahu’s 
waterborne commerce needs for a 50-year period. The expanded 
harbor facilities will also result in significant net savings in over- 
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land trucking costs and reduced highway traffic in the Honolulu 
Harbor waterfront area. 


ProposeD Port Limits 


In the list of Customs regions, districts, and ports of entry set out 
in § 101.3(b), Customs Regulations (19 CFR 101.3(b)), Honolulu is 
listed as a port of entry under the district of Hawaii. The port limits 
of Honolulu were described in T.D. 53514 as “The territory embrac- 
ing the ‘Honolulu District,’ the Honolulu Airport, Hickam Field, 
and all points on Pear! Harbor.” Since the present definition of the 
port of Honolulu does not encompass the area of the deep draft har- 
bor at Barbers Point, it is now proposed to redefine the limits of 
Honolulu port of entry to include “The territory embracing the 
‘Honolulu District’, and ‘Ewa District’, Island of Oahu.” 

The “Honolulu District” and the “Ewa District” refer to tax dis- 
tricts on the Island of Oahu. Honolulu Airport, Hickam Field and 
Pearl Harbor are included in the Ewa District and are therefore not 
referred to by name in the proposed boundaries. 

The proposed port limits would encompass virtually the entire in- 
dustrial complex on Oahu. Expanding the limits of the port of entry 
would eliminate the collection of reimbursement for services pres- 
ently required for inspectional services in the area not encompassed 
within the port of entry. 

If the proposed change is adopted, the list of Customs regions, dis- 
tricts, and ports of entry in § 101.3(b), Customs Regulations (19 CFR 
101.3(b)) will be amended accordingly. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury De- 
partment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure 
Law Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2119, Washington, D.C. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Trea- 
sury by Executive Order No. 10289, September 17, 1951 (3 CFR 
1949-1953 Comp., Ch. ID) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 
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REGULATORY FLEXIBILITY ACT 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the 
volume of Customs-related activity in various parts of the country. 
Although this change may have a limited effect upon some small 
entities in the areas involved, it is not expected to be significant be- 
cause the extension of the limits of Customs ports of entry in other 
locations has not had a significant economic impact upon a substan- 
tial number of small entities to the extent contemplated by the Reg- 
ulatory Flexibility Act. Accordingly, it is certified under the provi- 
sions of section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) 
that the amendment, if adopted, will not have a significant econom- 
ic impact on a substantial number of small entities. 


EXECUTIVE OrpDER 12291 


Because this proposal relates to the organization of the Customs 
Service, pursuant to section 1(aX3) of Executive Order 12291, this 
document is not subject to that Executive Order. 


DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other Customs offices partic- 
ipated in its development. 

Caro_ HALLetT, 
Commissioner of Customs. 
Approved: February 13, 1990. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 20, 1990 (55 FR 5857)] 


19 CFR Part 122 
DOCUMENTS REQUIRED ABOARD PRIVATE AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations, Part 122, to provide that the documents to be aboard pri- 
vate aircraft upon arrival in the U.S., and to be presented for in- 
spection at such time when requested by a Customs officer, must in- 
clude a valid pilot certificate, flight instructor certificate, medical 
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certificate, authorization or license, and for U.S.-registered aircraft 
arriving from a foreign place, a valid certificate of registration 
which would not include a so-called “pink slip,” a “pink slip” being 
nothing more than a duplicate copy of the application form (FAA 
Form AC 8050-1) for a certificate of registration. The penalty provi- 
sions in Part 122 are also proposed to be revised to make express 
provisions for these document requirements. This initiative is un- 
dertaken to achieve greater enforcement capability in processing 
private aircraft arriving from foreign, and to combat the continuing 
problem of drug smuggling by air. 


DATE: Comments must be received on or before April 16, 1990. 


ADDRESS: Written comments (preferably in triplicate) must be 
submitted to and may be inspected at the Regulations and Disclo- 
sure Law Branch, Room 2119, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. Comments relating to 
the information collection aspects of the proposal should be ad- 
dressed to Customs, as noted above, and also to the Office of Man- 
agement and Budget, Paperwork Reduction Project 1515-0153, 
Washington, D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: 


Samuel McLinn, Office of Passenger Enforcement and Facilita- 
tion, (202) 566-5607. 
Per Jensen, Office of Aviation Operations, (202) 535-9051. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As amended by Pub. L. 99-570, on October 27, 1986, 19 U.S.C. 
§ 1433 provides, in subsection (d), that an “aircraft pilot shall pre- 
sent to Customs officers such documents, papers, or manifests as 
the Secretary shall by regulation prescribe.” Currently, however, 
the documents required in section 122.27, Customs Regulations (19 
CFR 122.27) with reference to private aircraft arriving from foreign 
essentially pertain only to baggage declarations for crewmembers 
and passengers, and if found necessary, written declarations of arti- 
cles acquired in foreign areas. 

In order to give greater enforcement capability in processing pri- 
vate aircraft arriving from abroad, and to combat the problem of 
drug smuggling by air, an amendment to section 122.27 is necessa- 
ry, so as to require that the documents to be aboard the aircraft up- 
on arrival from from foreign, and to be presented at such time for 
inspection when requested by a Customs officer, must include a val- 
id pilot certificate, flight instructor certificate, medical certificate, 
authorization or license, and for U.S.-registered aircraft a valid cer- 
tificate of registration. In this latter regard, 49 U.S.C. App. 1401(g) 
also requires that “[t]he operator of an aircraft shall make available 
for inspection an aircraft’s certificate of registration upon request 
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by a Federal, State, or local law enforcement officer.” A certificate 
of registration would not include a so-called “pink slip” (FAA Form 
AC 8050-1, a “pink slip” being nothing more than a duplicate copy 
of the application for a certificate of registration. 

Inasmuch as an essential part of the inspection process is docu- 
ment review, to help ensure compliance with these proposed docu- 
ment requirements, the penalty provisions set forth in Subpart Q of 
Part 122, specifically section 122.161 (19 CFR 122.161), which in- 
clude seizure and forfeiture of the aircraft, would be amended so as 
to explicitly apply to private aircraft which do not have aboard a 
valid certificate of registration upon arrival. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4) and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days be- 
tween the hours of 9:00 a.m. to 4:30 p.m. at the Regulations and Dis- 
closure Law Branch, Customs Service Headquarters, Room 2119, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


The document does not meet the criteria of a “major rule” as de- 
fined in § 1(b) of E.O. 12291. Accordingly, a regulatory impact anal- 
ysis is not required. 


REGULATORY FLEXIBILITY ACT 


Under the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, this proposed amendment 
will not have a significant economic impact on a substantial num- 
ber of small entities. 


PAPERWORK RebDucTION AcT 


The collection of information in this notice of proposed rulemak- 
ing is in section 122.27, Customs Regulations (19 CFR 122.27). This 
information is required by Customs as a means of giving greater en- 
forcement capability in processing private aircraft arriving from 
abroad, and to combat the problem of drug smuggling by air. The 
information will be used as an essential part of the inspection pro- 
cess, upon arrival of private aircraft from abroad. 

The instruments—a valid pilot certificate, flight instructor certifi- 
cate, or medical certificate as cleared under FAA-2120-0021 and 
2120-0034, or an authorization or license, and, for U.S.-registered 
aircraft, a valid certificate of registration as cleared under 
FAA-2120-0005—must be carried on the individual/aircraft in ac- 
cordance with Federal Aviation Regulations 61.3(h) and 91.27(aX(2) 
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(14 CFR 61.3(h) and 91.27(a)(2)). Therefore, Customs does not antici- 
pate any additional information collection burden in this case. 

The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget (OMB) for review in accordance with the Paperwork Reduc- 
tion Act of 1980 (44 U.S.C. 3504(h)). Comments concerning the accu- 
racy of this burden estimate and suggestions for reducing this bur- 
den should be directed to the Office of Management and Budget, 
Paperwork Reduction Project 1515-0153, Washington, D.C. 20503, 
with copies to the U.S. Customs Service at the address previously 
specified. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List or Supsects IN 19 CFR Part 122 


Customs duties and inspection, Imports, Air Carrier, Aircraft, 
Airports. 


ProposeD AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 122, Customs Regulations (19 CFR 
Part 122), as set forth below. 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C., 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, 49 U.S.C. App. 1509. 


2. It is proposed to amend § 122.27 to add a new paragraph (c) as 
follows: 


§ 122.27 Documents required. 


* * * * * * * 


(c) Pilot license, certificate of registration. 

(1) Pilot license. A commander of a private aircraft arriving in the 
U.S. must present for inspection a valid pilot certificate, flight cer- 
tificate, medical certificate, authorization, or license held by that 
person, when presentation for inspection is requested by a Customs 
officer. 

(2) Certificate of registration. A valid certificate of registration for 
private aircraft which are U.S.-registered must also be presented 
upon arrival in the U.S., when presentation for inspection is re- 
quested by a Customs officer. A so-called “pink slip” is a duplicate 
copy of the Aircraft Registration Application (FAA Form AC 
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8050-1), and does not constitute a valid certificate of registration 
authorizing travel internationally. 
3. It is proposed to revise § 122.161 as follows: 


§ 122.161 In general. 


Except as provided in § 122.14, any person who violates any Cus- 
toms requirements stated in this part, or any regulation that ap- 
plies to aircraft under § 122.2, is, in addition to any other applicable 
penalty, subject to a civil penalty of $5,000 as provided by 49 U.S.C. 
App. 1474, except for overages, and failure to manifest narcotics or 
marihuana, in which cases the penalties set forth in section 584, 
Tariff Act of 1930, as amended (19 U.S.C. 1584) apply, or for failure 
to report arrival or to present the documents required by section 
122.27(c) of this part in which cases the penalties set forth in sec- 
tion 436, Tariff Act of 1930 as amended (19 U.S.C. 1436) apply, and 
any aircraft used in connection with any such violation shall be 
subject to seizure and forfeiture, as provided for in the Customs 
laws. A penalty or forfeiture may be mitigated under part 171 of 
this chapter. 

Micuaet H. Lane, 
Acting Commissioner of Customs. 
Approved: February 8, 1990. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal! Register, February 14, 1990 (55 FR 5225)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-07) 


KEJRIWAL IRON AND STEEL Works, LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ALHAMBRA FouNDRY Co., ET AL., DEFENDANT-INTERVENORS 


Court No. 89-04-00172 
[Remanded.] 
(Decided January 26, 1990) 


Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson), for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation branch, Civil Division, United States Department of Justice 
(Platte B. Moring, IID; Office of Chief Counsel for Import Administration, United 
States Department of Commerce (Andrea Fekkes Dynes), for defendant. 

Collier Shannon & Scott (Paul C. Rosenthal and Carol A. Mitchell), for defendant- 
intervenor. 


DiCar.o, Judge: Pursuant to Rule 56.1 of the Rules of this Court, 
Kejriwal Iron and Steel Works. Ltd. challenges the final determina- 
tion of the United States Department of Commerce, International 
Trade Administration that certain iron construction castings from 
India are being or are likely to be sold in the United States at less 
than fair value. See Certain Iron Construction Castings From India; 
Amendment to Final Determination of Sales at Less Than Fair 
Value and Antidumping Duty Order in Accordance With Decision 
Upon Remand, 54 Fed. Reg. 11,989 (March 23, 1989); Certain Iron 
Construction Castings From India; Final Determination of Sales at 
Less Than Fair Value, 51 Fed. Reg. 9,486 (March 19, 1986). 

This Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). The 
Court remands so that Commerce may correct errors conceded by 
the government. The Court also remands for Commerce either to 
explain more fully its calculation of IPRS payments or, if Com- 
merce determines that its methodology was incorrect, to recalculate 
IPRS payments and fully explain why its new methodology is in ac- 
cordance with law and supported by substantial evidence on the 
record. 
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DISCUSSION 


Kejriwal alleges six errors in Commerce’s dumping determina- 
tion: (1) Commerce made certain computer input errors in its inves- 
tigation; (2) Commerce improperly calculated constructed value by 
failing to deduct certain indirect taxes Kejriwal paid but which 
were later refunded upon export; (3) Commerce must make a cir- 
cumstance of sale adjustment accounting for Kejriwal’s entire Cash 
Compensatory Support (CCS) payment even if that payment exceed- 
ed the taxes Kejriwal paid; (4) Commerce understated payments to 
Kejriwal under India’s International Price Reimbursement Scheme 
(IPRS); (5) Commerce double-counted the deduction of interest costs 
from foreign market value; and (6) Commerce improperly excluded 
a countervailing duty assessed on 1984 sales from Kejriwal’s 1984 
United States Prices. 


1. Computer Input Errors: 

Kejriwal and the government agree that Commerce made the fol- 
lowing computer input errors: (1) excluding sale 124 from Com- 
merce’s computer program data; (2) using incorrect foreign inland 
freight data for PPOBS (observation identifier) 1 and 2; (3) using in- 
correct brokerage charge data for PPOBS 24; (4) using incorrect 
weight data for PPOBS 136; and (5) using incorrect price per set 
data for PPOBS 187. Commerce requests a remand to correct these 
calculations. 

The only alleged input error in contention is Commerce’s failure 
to use ocean-freight data Kejriwal provided in a verification report 
in its calculation of United States Price (USP). Commerce claims 
that it used alternative data because Kejriwal failed to provide in- 
formation as instructed and improperly “assigned an ocean freight 
component to the packaging material” by submitting data which al- 
located ocean freight over the weight of the merchandise and its 
packaging (gross weight). Defendant’s Memorandum In Partial Op- 
position to Plaintiff's Motion for Judgment Upon the Agency Re- 
cord, 14. In its reply brief, Kejriwal did not respond to Commerce’s 
argument. 

Commerce is directed to deduct from USP “costs, charges, and ex- 
penses * * * incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in 
the United States * * *.” 19 U.S.C. § 1677a(d\(2)(A) (1988). Kejriwal 
appears to have calculated the cost of shipping by dividing the total 
shipping expense it incurred by the gross weight of the shipment. 
When the resulting figure is multiplied by the weight of the mer- 
chandise alone (net weight), the cost of shipping packaging materi- 
als is effectively eliminated from the deduction to be made from 
USP. The result would be to decrease or possibly eliminate any ex- 
isting dumping margin. 
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Commerce apparently contends that ocean-freight expenses inci- 
dent to bringing the merchandise to the United States should be 
calculated by subtracting the entire shipping expense from USP. By 
including the costs associated with shipping packaging in the calcu- 
lation of United States Price, Commerce’s approach is consistent 
with the statutory requirement that “costs, charges, and expenses 
* * * incident to bringing the merchandise from the place of ship- 
ment in the country of exportation to the place of delivery in the 
United States” be deducted from USP. The Court agrees and holds 
that Commerce’s rejection of Kejriwal’s ocean-freight shipping data 
is in accordance with law and supported by substantial evidence on 
the record. 


2. Understated Tax Refunds: 


Kejriwal contends that Commerce improperly failed to deduct the 
Indian Central States tax, Freight Equalization Fund levy, and 
Turnover tax from constructed value. Commerce concedes the ne- 
cessity of a remand to correct this error. See Serampore Indus. Put. 
Ltd. v. United States, 12 CIT ——, 696 F. Supp. 665 (1988) (Ser- 
ampore II); Serampore Indus. Pvt. Ltd. v. United States, 11 CIT 866, 
675 F. Supp. 1354 (1987) (Serampore J). 


3. Circumstance of Sale Adjustment: 


The Cash Compensatory Support (CCS) program is an Indian gov- 
ernment plan which refunds certain domestic taxes paid on items 
subsequently exported. Kejriwal argues that if Commerce deter- 
mines on remand that the CCS payment Kejriwal received as a re- 
bate of domestic taxes paid to the Indian government was in excess 
of taxes Kejriwal actually paid, Commerce must deduct the entire 
amount, including the excess, from foreign-market value as a cir- 
cumstance of sale adjustment under 19 U.S.C. § 1677b(aX4\B) and 
19 C.F.R. § 353.15. 

Commerce and the defendant-intervenors argue that Kejriwal is 
precluded from raising this issue because it was not raised at the 
administrative level. Exhaustion of administrative remedies is an 
absolute requirement for a party seeking relief before this court in 
classification actions, with a limited exception for preimportation 
classification rulings. Alhambra Foundry Co. v. United States, 12 
CIT ——, 685 F. Supp. 1252, 1255 (1988) (Alhambra J). In trade 
cases, the court may, in some circumstances, exercise its discretion 
and address an issue not raised before the agency. Jd. at ——, 685 F. 
Supp. at 1256 (citing Rhone Poulenc, S.A. v. United States, 7 CIT 
133, 135, 583 F. Supp. 607, 610 (1984)). 

In the preliminary determination, Commerce increased USP by 
the full amount of the CCS payment Kejriwal reported. Prior to the 
final determination, however, Commerce reduced the amount of the 
CCS payment and subtracted that lesser amount from constructed 
value. Kejriwal claims that it should not be barred by the exhaus- 
tion doctrine because it had no notice of the reduction in the CCS 
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payment Commerce considered between the preliminary and the fi- 
nal determinations. Kejriwal did not waive this objection regarding 
the possibility of an excess CCS payment because it had no notice 
that the question might arise. 

Nonetheless, the Court will not address the merits of Kejriwal’s 
claim at this time. According to Kejriwal: 


this is an alternative claim which becomes relevant only if 
[Commerce] does not deduct from raw material costs the full 
5% CCS for heavy castings and the full 10% for light castings 
* * * [TJhis issue will not even arise, and will only arise if [Com- 
merce] incorrectly calculates the tax incidence to be less than 
the CCS received. 


Plaintiff's Reply To Defendant’s And Defendant-Intervenors’ Memo- 
randums In Partial Opposition to Plaintiff's Motion For Judgment 
On The Agency Record, 4-5. Kejriwal thus admits that its argu- 
ment will become relevant only if Commerce finds that the CCS 
payment exceeded the taxes paid and also fails to deduct the entire 
payment in a circumstance of sale adjustment. Commerce may find, 
however, that the CCS payment did not exceed the taxes paid, 
which would eliminate Kejriwal’s objection. 

On remand, Commerce also may reduce foreign-market value as a 
circumstance of sale adjustment as it has done in the past. See, e.g., 
Final Determination of Sales at Less Than Fair Value; Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From 
Japan, 52 Fed. Reg. 30,700, 30,706 (August 17, 1987), (relying on 
Cellular Mobile Telephones and Sub-assemblies from Japan, 50 Fed. 
Reg. 45,447, 45,460 (Oct. 31, 1985); Spun Acrylic Yarn from Italy, 50 
Fed. Reg. 35,849, 35,851 (Sept. 4, 1985)). The Court does not decide 
whether an excessive tax rebate is properly included in a circum- 
stance of sale adjustment. If Commerce does include the excess pay- 
ment in such an adjustment, and an objection is not raised by one of 
the parties, Kejriwal’s argument would be rendered moot. 

If, after the remand results are published, Kejriwal finds errors 
in Commerce’s methodology or that the results are not supported by 
substantial evidence on the record, it may seek review under 28 
U.S.C. § 1581(c). See generally Sharp Elecs. Corp. v. United States, 13 
CIT ——, 720 F. Supp. 1014, 1016-17 (1989), reh’g denied Sharp 
Elecs. Corp. v. United States, 14 CIT ——, Slip Op. 90-1 (Jan. 4, 
1990) (declining to consider premature arguments)). 


4. Understated IPRS Payments: 


Under the International Price Reimbursement Scheme, the Indi- 
an government compensates Indian producers for their higher than 
world-market cost for domestic pig iron. See Alhambra I, 12 CIT at 
——, 685 F. Supp. at 1255. Pursuant to 19 U.S.C. § 1677b(e\(1), Com- 
merce deducted Kejriwal’s IPRS payment in its calculation of con- 
structed value. Kejriwal argues that Commerce improperly under- 
stated its IPRS payment thereby inflating constructed value. 
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Commerce counters that not all of the IPRS payments Kejriwal 
reported were received for raw materials purchased during the in- 
vestigation period. Therefore, Commerce excluded those IPRS pay- 
ments and raw materials purchases made outside the investigation 
period from its calculation of constructed value. In its reply brief, 
Kejriwal does not dispute the propriety of this exclusion. See Plain- 
tiffs Reply at 11-12. 

Nevertheless, Kejriwal claims that the tonnage figure Commerce 
used to calculate IPRS payments was greater than the tonnage fig- 
ure used to calculate the cost of raw materials purchased. Kejriwal 
asserts that Commerce divided its total IPRS payments by the larg- 
er tonnage figure thereby understating the IPRS payment on a per- 
ton basis. Commerce’s use of the higher tonnage figure appears to 
indicate that IPRS payments were received for a greater amount of 
raw material than the total amount of raw materials Kejriwal 
claims to have purchased for the production of castings. The Court 
is unclear how Commerce arrived at this higher figure when it al- 
legedly excluded purchases of raw materials from the tonnage data 
Kejriwal submitted. Upon remand, Commerce must either explain 
more fully how it arrived at the figures used or, if Commerce deter- 
mines that its methodology was incorrect, recalculate IPRS pay- 
ments and fully explain why its new methodology is in accordance 
with law and supported by substantial evidence on the record. 


5. Double-Counting Interest Expenses: 


Kejriwal argues and the defendant agrees that Commerce incor- 
rectly double-counted interest expenses to be added to foreign mar- 
ket value as circumstance of sale adjustments. Upon remand, Com- 
merce is directed to correct this error. 

The parties disagree as to how this recalculation will affect 
Kejriwal. At this juncture, the parties are engaging in an academic 
debate. After the remand results are known, they will be subject to 
challenge. If Kejriwal remains unsatisfied, it may seek judicial re- 
view at that time. 


6. Adjustment of USP for 1984 Countervailing Duties: 

While this final dumping determination, covering the period be- 
tween December 1, 1984 and May 31, 1985, was on remand, Com- 
merce published the amended final results of a countervailing duty 
(CVD) administrative review covering the 1984 calendar year which 
found a countervailable subsidy on certain iron-metal castings from 
India. See Certain Iron-Metal Castings From India: Amendment to 
Final Results of Countervailing Duty Administrative Review in Ac- 
cordance with Decision Upon Remand, 53 Fed. Reg. 37,014, 37,014 
(September 23, 1988). See also Alhambra I, 12 CIT ——, 685 F. 
Supp. 1252 (1988) (remanding dumping determination). According 
to Kejriwal, this administrative review “assessed” a CVD against its 
December 1984 sales and Commerce should have added that 
amount to Kejriwal’s United States Price in the dumping determi- 
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nation as required by 19 U.S.C. § 1677a(d\(1\D) (1988). This provi- 
sion states that United States Price “shall be adjusted by being 
* * * increased by * * * the amount of any countervailing duty im- 
posed on the merchandise * * *.” Id. (emphasis added). 

Kejriwal made two sales of castings in December of 1984. Conf.R. 
439A. In both of those sales, the merchandise was not exported un- 
til 1985. Conf.R. 1326-27A. 

Following a final affirmative Commission determination or an ad- 
ministrative review in a CVD investigation, Commerce publishes a 
CVD order which requires the deposit of duties estimated to be nec- 
essary to offset the countervailable subsidy on the merchandise. 19 
U.S.C. §§ 1671le(ayX(4), 1675(a)(1) (1988). If the importer does not seek 
administrative review under 19 U.S.C. § 1675, duties are assessed at 
the estimated rate upon the one year anniversary of the CVD order. 
19 C.F.R. § 355.10(d) (1988). If an administrative review is conduct- 
ed, duties are assessed on merchandise entered during the review 
period at the rate established in the review determination. That 
rate is then used as the estimated rate for merchandise entered dur- 
ing the following 12 months. British Steel Corp. v. United States, 10 
CIT 661, 662 n.1, 647 F. Supp. 928, 929 n.1 (1986); see also, Zenith 
Radio Corp. v. United States, 1 Fed. Cir. (T) 74, 75, 710 F.2d 806, 808 
(1983) (discussing administrative review of dumping determina- 
tions). 

A CVD is “imposed” when it is assessed. Serampore I, 10 CIT at 
873, 675 F. Supp. at 1360. Kejriwal argues that the duties were as- 
sessed against merchandise it sold during December of 1984 within 
the meaning of 19 U.S.C. § 1677a(d\(1)D) and Serampore I because 
on September 23, 1988 Commerce announced that 


The Department will instruct the Customs Service to assess 
countervailing duties of 7.31 percent of f.o.b. invoice price on all 
shipments of the subject merchandise exported on or after Jan- 
uary 1, 1984 and on or before December 31, 1984. 


Plaintiffs Brief In Support of Motion For Judgment Upon The 
Agency Record, 41 (citing 53 Fed. Reg. at 37,014). 

Commerce argues that under the statutory scheme, Kejriwal’s 
sales from December of 1984, which entered the United States in 
1985, were subject only to an order to collect estimated duties for 
the 1985 administrative review period. Defendant’s Memorandum 
In Partial Opposition To Plaintiff's Motion For Judgment Upon The 
Agency Record, 33 n.36, 35. 

The Court agrees. Those estimated duties would not be assessed 
until the end of the next review period or the completion of an ad- 
ministrative review. See Zenith 1 Fed. Cir. (T) at 75, 710 F.2d at 808, 
NTN Bearing Corp. of Am. v. United States, 12 CIT ——, 701 F. 
Supp. 226, 227-28 (1988). Consequently, no countervailing duties 
were “imposed” within the meaning of 19 U.S.C. § 1677(d\(1\D) 
against Kejriwal’s 1985 entries as a result of the 1984 counter- 
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vailing duty administrative review. See Serampore I, 10 CIT at 
870-73, 675 F. Supp. at 1358-60. 

Moreover, the Court notes that the results of the administrative 
review expressly assessed duties against merchandise which was ex- 
ported to the United States in 1984; not against merchandise sold 
during 1984. Since Kejriwal’s December 1984 sales were not 
shipped, and did not enter the United States until 1985, they were 
specifically excluded from the assessment of countervailing duties 
under that order. Therefore, Commerce acted in accordance with 
law when it declined to add the CVD to United States Price for pur- 
poses of the antidumping investigation. 


CONCLUSION 


The final affirmative dumping determination is remanded so that 
Commerce may correct erroneous data as conceded by the govern- 
ment. On remand, Commerce must either explain more fully how it 
arrived at the tonnage figures it used to calculate IPRS payments 
or, if Commerce determines that its methodology was incorrect, re- 
calculate IPRS payments and fully explain why its new methodolo- 
gy is in accordance with law and supported by substantial evidence 
on the record. The decision by Commerce to calculate ocean-freight 
shipping expenses based on net-weight data was in accordance with 
law and supported by substantial evidence on the record. The Court 
also affirms Commerce’s decision not to add countervailing duties 
from the administrative review of 1984 entries because those duties 
had not been assessed against Kejriwal’s sales which entered the 
United States in 1985. 

Commerce shall file its remand determination with the Court 
within 30 days. Plaintiff and the defendant-intervenors are granted 
20 days to file comments on the remand determination. Commerce 
may respond to any comments filed within 10 days. 


(Slip Op. 90-8) 


Sr. Pau Fire AND MarINE INSURANCE Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 85-04-00628 
[Plaintiff's motion to amend complaint is denied in all respects.] 


(Dated January 29, 1990) 


Sandler, Travis & Rosenberg (Edward M. Joffe, Joanne Sargent, Gilbert Lee San- 
dler and Beth C. Ring) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, U.S. Department of Justice, Commercial 
Litigation Branch, Civil Division, (Kenneth N. Wolf), for defendant. 
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MEMORANDUM OPINION 


TsoucaLas, Judge: This action is presently before the court on 
plaintiff's motion, pursuant to Rule 15(a) of the Rules of this Court, 
to amend its original complaint to include additional claims. Defen- 
dant opposes the motion and maintains the court lacks jurisdiction 
over the subject matter of the additional claims. 


Facts 


Plaintiff St. Paul Fire and Marine Insurance Company acted as 
corporate surety for Opera Garment Inc. (Opera), the importer of 
record, under two term bonds covering the entries involved in this 
action, to wit: leather, fur and fabric coats. 

The garments were imported at full net invoiced value and then 
exported to Opera’s plant in Montreal, Canada, for alleged repair or 
alteration. Opera re-entered the merchandise for sale in the United 
States seeking treatment under item 806.20,' Tariff Schedules of 
the United States (TSUS), which would require the importer to pay 
a duty only on the value of the repairs or alterations upon re-entry 
of the merchandise. The United States Customs Service (Customs) 
denied the importer’s application and liquidated the merchandise at 
full net invoiced value in accordance with Schedule 3 of the TSUS. 
Opera failed to pay the liquidated duties and plaintiff, as surety, 
tendered the amount due to Customs. Plaintiff then commenced 
this action challenging the denial of Opera’s protest? of of Customs’ 
decision to disallow item 806.20, TSUS, treatment for the subject 
merchandise, and the resulting classification at full Schedule 3 
rates. 

Plaintiff now claims that certain information received from Cus- 
toms through discovery revealed that Opera was under investiga- 
tion by the Customs Service for fraudulent or criminal conduct 
before and during the time of the subject entries. Plaintiff contends 
that Customs’ failure to disclose this information caused plaintiff 
both to insure a risk it would not have otherwise insured and to pay 
monies required under the surety bond. Consequently, nearly thir- 
teen months after receiving the defendant’s discovery responses, 
plaintiff moves to amend its original complaint to include claims 
against the government for breach of obligations under the surety 
bond contract and to estop the government from retaining all mon- 
ies paid. j 

In opposition to plaintiff's motion to amend the complaint, defen- 
dant maintains that this Court lacks jurisdiction over the subject 
matter of the proposed amended complaint. 


ITSUS (1986), Schedule 8, Part 1, provides the following: 
Articles returned to the United States after having been exported to be advanced in value or improved 
in condition by any process of manufacture or other means: 

806.20 Articles exported for repairs or alterations.............. [shall be subject to] [a] duty upon 
the value of the repairs or altera- 

tim? * 
2Although there was originally some dispute as to who actually initiated the protest, plaintiff ultimately con- 
ceded that the protests were filed by its principal, Opera. See Transcript of Oral Argument at 19-22. 
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Thus, to determine whether the court should grant plaintiff leave 
to amend its complaint to include the new causes of action, the 
court must examine the jurisdictional propriety of those claims. 


DISCUSSION 


All Writs Act 


Plaintiff contends that the court has jurisdiction over the subject 
matter of the amended complaint by virtue of the All Writs Act 
(Act), 28 U.S.C. § 1651(a) (1982).° The Act is applicable, plaintiff ar- 
gues, because there is no jurisdictional statute in this Court which 
specifically covers the subject matter of the additional claims in is- 
sue. Plaintiff's Reply Brief at 11. Defendant counters that the Act is 
not applicable because Customs’ demand on plaintiff to fulfill its 
contractual obligation to pay the amount in question was protest- 
able as a “charge” or “exaction” within the framework of 19 U.S.C. 
§ 1514(aX(3) (1988),4 in which case this Court’s jurisdiction would be 
premised on 28 U.S.C. § 1581(a) (1982).5 

Two prerequisites must be met before jurisdiction may be invoked 
under the All Writs Act: (1) there must be no jurisdictional statute 
specifically addressing the subject matter of the claims at issue; and 
(2) the court must already have jurisdiction over the other issues of 
the action. See Pennsylvania Bureau of Correction v. United States 
Marshals Service, 474 U.S. 34 (1985); United States Alkali Export 
Ass’n v. United States, 325 U.S. 196 (1945); Nakajima All Co. v. 
United States, 12 CIT ——, 628 F. Supp. 52 (1988). Consequently, if, 
as the plaintiff asserts, the demand against the plaintiffs bond does 
not constitute a “charge” or “exaction” within the purview of sec- 
tion 1514(a)\(3), then the first prerequisite of the All Writs Act is sat- 
isfied. Regarding the second prong, the plaintiff has already proper- 
ly invoked the exclusive jurisdiction of this Court by filing a sum- 
mons to a denied protest filed by its principal under 28 U.S.C. 
§ 1581(a). St. Paul Fire and Marine Ins. Co. v. United States, 2 CIT 
104, 525 F. Supp. 880 (1981). Therefore, the All Writs Act is applica- 
ble only if the demand against the plaintiff's bond is not a “charge” 
or “exaction.” 

328 U.S.C. § 1651(a) reads as follows 

(a) The Supreme Court and all courts established by Act of Congress may issue all writs necessary or 
appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law 

419 U.S.C. § 1514(aX3) states in pertinent part 


* * decisions of the appropriate customs officer, including the legality of all orders and findings en- 
tering into the same, as to- 
. * 


(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the 


Treasury; 

. . . . ’ 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless 
a protest is filed in accordance with this section, or unless a civil action contesting the denial of a protest 


in whole or in part, is commenced in the United States Court of International Trade in accordance with 
chapter 169 of title 28 within the time prescribed by section 2636 of that title 
528 U.S.C. § 1581(a) reads as follows 
Civil actions against the United States and agencies and officers thereof 
(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to 
contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930 
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Plaintiff argues that this case merely involves an assessment of 
ordinary customs duties, which does not constitute a “charge” or 
“exaction” within the meaning of section 1514(a)(3). Plaintiff sub- 
mits that had the importer paid the duties, there would be no ques- 
tion that they would be treated as ordinary customs duties. Pay- 
ment by the surety, plaintiff insists, does not “transform them into 
charges or exactions” within the purview of section 1514(a\(3). St. 
Paul Fire and Marine Ins. Co. v. United States, 1 CIT 283, 284-85 
(1981). 

Defendant concurs that the assessment of ordinary customs du- 
ties does not constitute an exaction but maintains that the essential 
inquiry is whether a demand for payment against plaintiff's bond is 
protestable as a “charge or exaction” under section 1514(aX3). 

The terms “charges” and “exactions” “have been applied to actu- 
al assessments of specific sums of money (other than ordinary cus- 
toms duties) on imported merchandise.” Alberta Gas Chemicals, Inc. 
v. Blumenthal, 82 Cust. Ct. 77, 82, C.D. 4792, 467 F. Supp. 1245, 
1247 (1979); see Puget Sound Freight Lines v. United States, 19 Cust. 
Ct. 70, C.D. 1070 (1947), aff'd, 36 CCPA 70, C.A.D. 400, 173 F.2d 578 
(1949); Atlantic Transport Co. v. United States, 5 Ct. Cust. App. 373, 
T.D. 34872 (1914). 

A “charge” has been interpreted as an obligation or duty; a claim 
or encumbrance; a liability, an expense or the price of an object; an 
entry in an account of what’s due from one party to another, 1 
West’s Law & Commercial Dictionary in Five Languages 237 (1958); 
West’s Legal Thesaurus and Dictionary 127, (1985); Webster’s Third 
New Int'l Dictionary 377 (1981); Black’s Law Dictionary 211 (5th Ed. 
1979); whereas an “exaction” has been described as the wrongful de- 
mand for payment under color of official authority, where no pay- 
ment is due; an unjust compulsory levy. Webster’s supra, at 790; 
Black’s supra, at 500. These sources indicate that a demand for pay- 
ment under the surety bond may be characterized as an obligation 
or duty to pay and therefore could be regarded as a “charge”. See 
United States v. Bavarian Motors, Inc., 4 CIT 83 (1982); United 
States v. Utex Int'l, Inc., 11 CIT 325, 659 F. Supp. 250 (1987), rev'd 
on other grounds, 857 F.2d 1408 (Fed. Cir. 1988). Payment under the 
surety bond was made in fulfillment of the plaintiff's contractual 
obligation. Plaintiff was liable to Customs for payment of any liqui- 
dated entries upon importer’s failure to do so. Hence, demand 
against the plaintiffs bond constitutes a “charge” under section 
1514(a\(3). 

Moreover, 19 U.S.C. § 1514(c\2) (1988) states in pertinent part: 


A protest by a surety which has an unsatisfied legal claim 
under its bond may be filed within 90 days from the date of 
mailing of notice of demand for payment against its bond. If an- 
other party has not filed a timely protest, the surety’s protest 
shall certify that it is not being filed collusively to extend an- 
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other authorized person’s time to protest as specified in this 
subsection. 


The legislative history of this section demonstrates that Congress 
intended this provision to “[permit] a surety to file a protest in its 
own name and [extend] the time within which it may file a protest.” 
S. Rep. No. 96-249, 96th Cong., 2d Sess. 254, reprinted in 1979 USS. 
Code Cong. & Admin. News 381, 640. Thus, section 1514(c)(2) fur- 
ther supports the Court’s conclusion that a demand for payment 
against a surety’s bond constitutes a protestable matter. 

The All Writs Act is inapplicable to the case at bar because had 
the plaintiff protested Customs’ demand for payment of liquidated 
duties in a timely manner, the court’s jurisdiction would have been 
properly invoked under 19 U.S.C. §1514(aX3) and 28 U.S.C. 
§ 1581(a). The All Writs Act is a residual source of authority and 
“{w]here a statute specifically addresses the particular issue at 
hand, it is that authority, and not the All Writs Act, that is control- 
ling.” Pennsylvania Bureau of Corrections, 474 U.S. at 43. The Act 
cannot be applied simply because compliance with the statutory 
procedures are inconvenient or even less appropriate. Jd. 


28 U.S.C. § 2638 


In the alternative, plaintiff asserts that jurisdiction is founded up- 
on the denied protests which form the basis for the original com- 
plaint. Plaintiff relies on 28 U.S.C. § 2638 (1982), which provides 
that: 


In any civil action under section 515 of the Tariff Act of 1930 
in which the denial, in whole or in part, of a protest is a precon- 
dition to the commencement of a civil action in the Court of In- 
ternational Trade, the court, by rule, may consider any new 
ground in support of the civil action if such new ground— 


(1) applies to the same merchandise that was the subject 
of the protest; and 

(2) is related to the same administrative decision listed in 
section 514 of the Tariff Act of 1930 that was contested in 
the protest. 


The first prong is not in dispute. Whether the second prong has 
been satisfied is much less clear. 

Plaintiff contends that the original denial of treatment under 
item 806.20, TSUS, constitutes a claim for the “classification and 
rate and amount of duties chargeable” under section 1514(a\2).® 
“The issue is not whether the merchandise (or the repairs) should 


619 U.S.C. § 1514(aX2) states: 
* * * decisions of the appropriate customs officer, including the legality of all orders and findings en- 
tering into the same, as to— 
* * * 


. . 
(2) the classification and rate and amount of duties chargeable; 
* * * . * * 


shall be final and conclusive upon all persons (including the United States and any officer thereof) unless 
a protest is filed in accordance with this section, or unless a civil action contesting the denial of a protest, 
in whole or in part, is commenced in the United States Court of International Trade in accordance with 
chapter 169 of title 28 within the time prescribed by section 2636 of that title 
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be valued at 50 [cents] a unit or $1.00 a unit; the issue is whether or 
not the imported merchandise satisfies the criteria for classification 
under 806.20.” Plaintiff's Supplemental Brief in Further Support of 
Motion to Amend at 10. Plaintiff states that since the original claim 
under item 806.20, TSUS, is a claim against classification, and the 
new grounds seek to challenge the “classification, rate and amount 
of duties chargeable” by returning the rate and amount of duties 
chargeable to the levels under item 806.20, TSUS, the additional 
claims are properly within the jurisdiction of this Court. The gov- 
ernment, on the other hand, asserts that the original protest claim 
for item 806.20, TSUS, contests an appraisement of the imported 
merchandise at full value. Any amendments to the original protest 
claim must, therefore, under 28 U.S.C. § 2638(2), be solely limited to 
issues of appraising the value of the imported articles. 

The legislative history of section 2638 reveals that any newly 
raised ground must fall within the same category as the decision 
contested in the protest. 


For example, if the administrative protest is limited to an at- 
tack on ‘the classification and rate and amount of duties 
chargeable,’ (Section 514(a)\(2)), plaintiff would not be able to 
amend its papers in the Customs Court so as to contest in that 
Court ‘the appraised value of merchandise’ (Section 514(a)(1)), 
an administrative decision which had not been contested in the 
protest. 


H.R. Rep. No. 91-1067, 91st Cong., 2d Sess. 19, reprinted in 1970 
U.S. Code Cong. & Admin. News 3188, 3205; see also, Jacob Lunitz 
& Son v. United States, 48 Cust Ct. 155, 158, C.D. 2329 (1962); Inter- 
national Grocery Co. v. United States, 43 Cust Ct. 422, Abs. 63573 
(1959). 

There is a dearth of caselaw on whether item 806.20, TSUS, sets 
the rate of duty of the imported merchandise (classification) or de- 
fines the method for ascertaining the dutiable value of the imported 
merchandise (appraisement). The little that exists clearly supports 
the government’s interpretation of item 806.20, TSUS. In Green Gi- 
ant Co. v. United States, 79 Cust. Ct. 61, C.D. 4715 (1977), the defen- 
dant contended that the court lacked jurisdiction to review plain- 
tiffs claims under items 800.00, TSUS, and 807.00, TSUS, since 
these were classification provisions and plaintiff's protests were di- 
rected toward appraisement of the merchandise. The court firmly 
disagreed. “The mere fact that items contained in TSUS, schedule 
8, are referred to as ‘Special Classification Provisions’ does not limit 
the provisions in schedule 8 to classification.” Jd. at 64. More impor- 
tantly, the court noted that “[ijtems 806.20, 806.30 and 807.00, * * * 
by the very nature of the language utilized therein, relate directly 
to valuation of merchandise claimed to be entitled to treatment as 
American goods returned.” Jd. (emphasis added). Moreover, head- 
note 2, which applies solely to provisions 806.20 and 806.30, con- 
tained in subpart B, part 1, schedule 8, of the Tariff Schedules of 
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the United States, includes language referring to “the value of the 
repairs,” “appraisement of the imported article,” and “the duty up- 
on the value of the change in condition.” This language, similarly, 
indicates that item 806.20, TSUS, concerns an appraisement of the 
merchandise rather than a classification. 

In the instant case, Customs classified Opera’s merchandise 
under various TSUS items, including 383.90, 382.12, 382.81, 383.72 
and 382.63. The merchandise was then exported to Canada and 
reimported into the United States under item 806.20 as articles ex- 
ported for repairs or alterations. The terms “repairs” and “altera- 
tions” have been interpreted as meaning changes, additions or oth- 
er treatments which do not destroy the identity of the article ex- 
ported or create a new and different article. Baylis Bros. Co. v. 
United States, 64 Cust. Ct. 256, 259 (1970), affd, 451 F.2d 643 
(1971). 

It is obvious that item 806.20, TSUS, is not a provision that classi- 
fies the identity, nature, or character of the subject merchandise for 
tariff purposes, but one that only assesses a duty upon the value of 
the repairs or alterations of previously classified merchandise. Con- 
sequently, claims based on a 806.20, TSUS, protest must be limited 
to those challenging the manner of appraisement. 


28 U.S.C. $ 1581(i) 


Alternatively, the plaintiff contends that this dispute arises from 
an import transaction which is not subject to protest as a “charge” 
or “exaction” under section 1514(a\(3) and, therefore, 28 U.S.C. 
§ 1581(i) is the proper jurisdictional statute.’ Plaintiff asserts that 
this is “the precise sort of dispute which Congress intended to be re- 
solved in the Court of International Trade.” Plaintiff's Reply Brief 
at 22. 

The legislative history indicates the purpose of section 1581(i) as 
follows: 


[Section 1581(i) grants] the court jurisdiction over those civil ac- 
tions which arise directly out of an import transaction and in- 
volve one of the many international trade laws. The purpose of 
this section was to eliminate the confusion which currently ex- 
ists as to the demarcation between the jurisdiction of the feder- 
al district courts and the Court of International Trade. This 
language made it clear that all suits of this type are properly 
commenced only in the Court of International Trade and not in 
a district court. Thus, the Committee did not intend to create 
any new causes of action, but merely to designate definitively 
the appropriate forum. 
728 U.S.C. § 1581(i) (1982) provides in pertinent part: 

Civil actions against the United States and agencies and officers thereof 

(i) In addition to the jurisdiction conferred upon the Court of Internationai Trade by subsections (a}h) 
of this section and subject to the exception set forth in subsection (j) of this section, the Court of Interna- 


tional Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its 
agencies, or its officers, that arises out of any law of the United States providing for— 
* . - * . . * 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)3) of this 
subsection and subsections (a}(h) of this section 
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H.R. Rep. No. 96-1235, 96th Cong., 2d Sess. 33, reprinted in 1980 
U.S. Code Cong. & Admin. News 3729, 3745. 

Section 1581(i) begins with the language “ijn addition to the ju- 
risdiction conferred upon the Court of International Trade by sub- 
sections (a)}(h),” which has been interpreted to mean that subsec- 
tion (i) cannot be used to bypass administrative review by meaning- 
ful protest and that subject matter jurisdiction exists only when the 
remedy under section 1581(a) is manifestly inadequate. Lowa, Ltd. 
v. United States, 5 CIT 81, 561 F. Supp. 441 (1983), aff'd, 724 F.2d 
121 (Fed. Cir. 1984); United States v. Uniroyal, Inc., 69 CCPA 179, 
687 F.2d 467 (1982). “Section 1581(i) jurisdiction may not be invoked 
when jurisdiction under another subsection of § 1581 is or could 
have been available * * *.” Miller & Co. v. United States, 824 F.2d 
961, 963 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 773 (1988). Congress 
did not intend section 1581(i) to be used as a vehicle to circumvent 
the jurisdictional scheme by dispensing with the requirements of a 
denied protest where available. National Corn Growers Ass’n v. 
Baker, 840 F.2d 1547 (Fed. Cir. 1988); Miller, 824 F.2d 961. There- 
fore, the plaintiff's failure to utilize the protest procedure under 
section 1514(aX(3) in not challenging the appraisement precludes ju- 
risdiction over the contract claims under section 1581(i). 

In a previous case, Old Republic Ins. Co. v. United States, 10 CIT 
589, 645 F. Supp. 943 (1986), the court found jurisdiction over a 
breach of surety bond claim. Old Republic, however, may be distin- 
guished from the instant case in significant respects. There, the 
court held that a breach of contract claim fell within the purview of 
section 1581(i(4) and was properly commenced in this Court. The 
court reasoned that: 


The thrust of plaintiff's complaint is a challenge to the collec- 
tion of duties from a surety on an entry in a situation which 
calls for the proper application of a customs regulation. Such a 
claim involves the administration and enforcement of the laws 
providing for the collection of duties, for revenue purposes or 
otherwise. 


Id. at 598. The case at bar similarly concerns a breach of surety 
bond claim which involves the administration and enforcement of 
Customs regulations. More specifically, plaintiff challenges the ad- 
ministration and enforcement of Customs regulations 19 C.F.R. 
§ 141.90, § 141.103, § 141.64 and § 152.2, all of which are incorporat- 
ed as terms of the surety bond contract and are for the benefit of 
the surety. These regulations regarding the entry, classification 
and appraisement of merchandise are uniquely a concern of inter- 
national trade law and involve the raising of revenue from imports. 


819 C.F.R. § 141.90, § 141.103, § 141.64 and § 152.2 (1989) respectively provide for: the notation of tariff classifi- 
cation and value appearing on invoices to be approved by the district director; the deposit of estimated duties in 
the amount deemed necessary by the district director; the review and correction of entry documentation to en- 
sure indicated values are correct; and the prompt notification of the importer if the district director believes the 
entered rate or value of any merchandise is too low. These provisions are incorporated into the surety bond 
agreement by reference. 
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Thus, this contract claim is embraced within the jurisdictional 
grant to the Court of International Trade under section 1581(i)4). 

Old Republic, however, may be distinguished since the plaintiff 
surety filed a protest within ninety days of liquidation and, subse- 
quently, wrote the Customs Service stating that the liquidation was 
a nullity due to Customs’ failure to notify the surety of the exten- 
sion of liquidation, as required under the provisions of 19 U.S.C. 
§ 1504. In other words, the original protest contested liquidation 
and the additional breach of surety bond claim challenged that pro- 
test. In the instant action, the original protest contested only Cus- 
toms’ decision to deny item 806.20, TSUS, treatment and assess full 
duties on the imported merchandise. The additional contract 
claims, however, challenge the “classification, rate and amount of 
duties chargeable.” Consequently, employing the analysis under the 
previous section (28 U.S.C. § 2638), the Court of International Trade 
does not possess jurisdiction over the additional claims. 

Furthermore, it is most significant, as the defendant points out, 
that in Old Republic the issue of whether the charge against the 
surety’s bond constituted a protestable decision under 19 U.S.C. 
§ 1514(a\(3) was neither raised by the parties nor addressed by the 
court. Thus, the holding in Old Republic is neither inconsistent 
with the legislative history and caselaw construing section 1581(i), 
nor is it dispositive on the issues presented in the case at bar. 

In view of the foregoing, the court concludes that the subject mat- 
ter of the amended complaint is beyond its jurisdictional bounda- 
ries. As such, plaintiffs motion to amend its complaint must be 
denied. 


(Slip Op. 90-09) 
MaArrTEL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-08-00843 


Customs correctly interpreted the “per unit” value referred to in item 912.20, 
TSUS, as the value of the packaged merchandise and, therefore, properly refused to 
classify toys individually worth less than five cents but imported and retailed in sets 
valued in excess of five cents under that tariff provision. 

[Judgment for the defendant. ] 


(Decided January 31, 1990) 


Stein, Shostak, Shostak & O’Hara (Marjorie M. Shostak) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice, (Mark S. Sochaczewsky); United States 
Customs Service (Theodore Y. Chong), for defendant. 


919 U.S.C. § 1504(c) (1988) requires that notice of suspension of liquidation be provided to the importer of re- 
cord and to any authorized agent and surety 
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DiCario, Judge: This action concerns the proper tariff classifica- 
tion of an assortment of inexpensive plastic toys which the United 
States Customs Service classified under items 737.40, of the Tariff 
Schedule of the United States (TSUS) (toy figures of animate ob- 
jects), 737.49, TSUS (toy figures of inanimate objects), and 737.95, 
TSUS (toys not specially provided for). Mattel asserts that the mer- 
chandise is properly classifiable under item 912.20, TSUS which 
covers: 


Articles provided for in parts 5D and 5E of schedule 7 (except 
ballons [sic], marbles, dice, and diecast vehicles), valued not 
over five cents per unit * * *. 


(emphasis added). 

This court has jurisdiction under 28 U.S.C. § 1581(a) (1988). The 
action was presented in the form of an agreed stipulation of facts in 
lieu of trial. The Court holds Customs’ interpretation of the mean- 
ing of the word “unit” in item 912.20, TSUS, is correct and affirms 
Customs’ classification of the toys under items 737.40, 737.49, and 
737.95, TSUS. 


BACKGROUND 


The merchandise is an assortment of inexpensive plastic toy 
figures and doll accessories. The figures are approximately one and 
one half inches in height and have a generally human appearance 
but represent various human and non-human characters. They are 
imported in packaged sets of four, ten or 28 figures. The doll acces- 
sories include combs, brushes, wigs and beach equipment which are 
imported in related sets or with the dolls. The parties stipulate that 
the toys have an individual value of less than five cents each and 
that the retail sets have a value in excess of five cents. 

Customs classified the figures under items 737.40, 737.49, and 
737.95, TSUS. The doll accessories were classified under item 
737.95, TSUS. Mattel timely protested these classifications claiming 
that the merchandise should fall under item 912.20, TSUS, a tempo- 
rary exemption from duties for certain toys “valued not over five 
cents per unit * * *.” 


DISCUSSION 


The parties agree that classification of the merchandise under 
item 912.20, TSUS, depends upon the proper meaning of the word 
“unit” in that provision. Mattel asserts that “unit” refers to the in- 
dividual toys. The government counters that “unit” refers to the 
packaged retail sets. 

Customs’ classification is presumptively correct and the plaintiff 
has the burden of proving otherwise. 28 U.S.C. § 2639(a)(1) (1982). In 
order to decide whether the merchandise has been properly classi- 
fied, the Court must consider Custom’s classification both indepen- 
dently and in relation to the plaintiff's proposed classification. 
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Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied , 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984); Phone- 
Mate, Inc. v. United States, 12 CIT ——, 690 F. Supp. 1048, 1050 
(1988), aff'd 867 F.2d 1404 (Fed. Cir. 1989). 

As with any statute, construction of a tariff provision must begin 
with a consideration of its language. See United States v. Ron Pair 
Enters., Inc., 109 S.Ct. 1026, 1030 (1989). The meaning of a tariff 
term is a question of law. Digital Equip. Corp. v. United States, 889 
F.2d 267, 268 (Fed. Cir. 1989); Brookside Veneers, Ltd. v. United 
States, 847 F.2d 786, 788 (Fed. Cir.), cert. denied, 109 S.Ct. 369 
(1988). Whether particular merchandise fits within that meaning is 
a question of fact. Digital Equip. Corp., 889 F.2d at 268. Terms used 
in the tariff schedules are construed in accordance with their com- 
mon and commercial meanings. Nippon Kogaku (USA), Inc. v. Unit- 
ed States, 69 CCPA 89, 92, 673 F.2d 380, 382 (1982). In determining 
the common meaning of a tariff term, a court may consult dictiona- 
ries and other reliable references. Brookside Veneers, 847 F.2d at 
789. 

The parties submitted dictionary definitions of the word “unit” 
which they claim support their positions. The plaintiff quotes Web- 
ster’s Third New International Dictionary of the English Language, 
Unabridged (1963): 

Unit * * * 1 a (2): a single thing (as a magnitude or number) 
that constitutes an undivided whole * * *. 2 a: a single thing or 
person or group that is a constituent and isolable member of 
some more inclusive whole: a member of an aggregate that is 
the least part to have clearly definable separate existence and 
that normally forms a basic element of organization within the 
aggregate * * *. 


The government offers citations to other dictionaries, including 
Funk & Wagnall’s New Standard Dictionary of the English Lan- 
guage (1956), which defines a “unit” as “[a] single person, thing or 
group, regarded as an individual, or one of several persons, things 
or groups * * *.” Both of these definitions refer to individuals as 
well as groups. They can, therefore, be read to support either posi- 
tion. Consequently, neither is dispositive. 

The parties also invite the Court to consider how similar lan- 
guage is used in other TSUS provisions. Both parties rely on item 
734.15, TSUS, which includes 


Chess, checkers, parchisi, backgammon, darts, and other games 
played on boards of special design, all the foregoing games and 
parts thereof (including their boards); mah-jong, and dominoes; 
any of the foregoing games in combination with each other, or 
with other games, packaged together as a unit in immediate 
containers of a type used in retail sales * * *. 
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(emphasis added). Mattel asserts that if Congress had intended for 
retail packages to be considered a “unit” under item 912.20, TSUS, 
Congress would have included language similar to that used in item 
734.15, TSUS. Trial Brief For Plaintiff at 15. Customs counters that 
the language in this provision shows that “unit” may refer to retail 
units. Brief For The United States, Defendant at 5. 

The government also points to Headnote 2(a) of Schedule 7, Part 
5, Subpart D, TSUS, defining the term “in sets” as it relates to table 
tennis equipment packaged as a retail unit, for the proposition that 
Congress has specifically referred to retail sets as the relevant unit. 
Item 734.15, TSUS, and Headnote 2(a) are inapposite because the 
merchandise they cover is necessarily composed of articles which 
comprise unified entireties. This is not the case here where each fig- 
ure may be enjoyed individually, and the doll accessories can be 
used with other dolls. 

Mattel also cites to Headnote 6(d\i) through 6(h)\(iiXIT) to Sched- 
ule 7, Part 2, Subpart E, TSUS, which regulates the number of cer- 
tain watches that may be admitted duty free into the United States. 
Mattel claims these provisions show an intent to regulate the im- 
portation of individual watches, each of which is referred to as a 
“unit.” Mattel then relies on the rule of construction in pari mater- 
ia to assert that a similar meaning must be given to “unit” as used 
in item 912.20, TSUS. Nevertheless, Mattel cites no case or legisla- 
tive material to support its declaration that the headnote refers to 
individual watches as “units” rather than watches or groups of 
watches packaged for retail. Therefore, the Court, declines to decide 
the scope of a TSUS provision not directly relevant to this action. 

As both parties have produced reasonable interpretations of the 
term “unit” as used in item 912.20, TSUS, the language is not de- 
terminative. Where the language itself does not settle the question 
presented, the court may examine legislative history to assist inter- 
pretation. Madison Galleries, Ltd. v. United States, 870 F.2d 627, 
629 (Fed. Cir. 1989); Berns & Koppstein v. United States, 13 CIT 
——, Slip Op. 89-29 at 6 (Mar. 13, 1989); Phone-Mate, 12 CIT at 
——, 690 F. Supp. at 1051. 

According to one Senate report, item 912.20, TSUS, “would affect 
low price, low quality items sold primarily in bulk vending ma- 
chines.” Sen. Rep. No. 564, 97th Cong., 2d Sess. 7, reprinted in 1982 
U.S. Code Cong. & Admin. News 4078, 4084 (emphasis added). Cus- 
toms concedes that the use of the word “primarily” implies that 
Congress did not intend to limit the application of item 912.20, 
TSUS, to merchandise actually retailed from vending machines. 
Brief For The United States, Defendant at 7. The House report does 
not address this provision. See H.R. Conf. Rep. No. 989, 97th Cong., 
2d Sess., reprinted in 1982 U.S. Code Cong. & Admin. News 4137. 

Although committee reports are more authoritative than com- 
ments from legislators, Garcia v. United States, 469 U.S. 70, 76 
(1984), reh’g denied 469 U.S. 1230 (1985), such statements provide 
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evidence of Congressional intent when they are consistent with the 
statutory language and other sources of legislative history. Brock v. 
Pierce County, 476 U.S. 253, 263 (1986) (considering statement by 
the sponsor of legislation). The Senator sponsoring the legislation 
containing this provision explained that his motivation was to pro- 
tect the domestic vending machine industry. 128 Cong. Rec. 15,359, 
15,359-60 (1982) (statement of Sen. Danforth). At the time this pro- 
vision was passed, that industry faced increasing difficulty in 
purchasing products that would be sold at the relatively low prices 
charged for items sold out of many vending machines. Id. at 
15,359-60. The legislation’s sponsor commented that “there are few 
things left in this country that a child can purchase with a penny 
* * *. We would be doing a favor to children around the country by 
enacting this bill into law.” Jd. at 15,360 (1982) (statement of Sen. 
Danforth). This comment is some evidence of the legislative intent 
because it is consistent with the Senate report and is a reasonable 
reading of statutory language, See Pierce County, 476 U.S. at 263, 
and evidences an intention that the bill address items which would 
retail at very low prices. 

Mattel’s interpretation of the statute would allow it to group 
large numbers of toys valued below five cents into packages which 
would retail at prices that could not be characterized as low and 
which may be beyond the means of many children. For example, 
Mattel markets the figures in sets of 28. Assuming each figure 
would be sold for 4.5 cents, the set would have a retail value of 
$1.26. A package of 100 would have a retail value of $4.50. In the 
Court’s opinion, reading item 912.20, TSUS, to exempt such sets 
from the imposition of duties would violate the Congressional inten- 
tion behind that provision. 

Mattel asserts that Custom’s reading of the statute is incorrect 
because 


If Item 912.20 contemplated a retail sale value of not over five 
cents per retail sales package * * * the scope of the provision 
would be extremely limited, since dutiable value would have to 
be much less than five cents each to permit distribution costs 
and some small margin of profit in addition to landed costs. 


Reply Brief For Plaintiff, 6. Congress knew that this exemption 
would encompass a very limited class of merchandise. While Mattel 
may not be able to market its products at retail prices below five 
cents, Congress did not intend that this TSUS item exempt mer- 
chandise sold at the relatively high prices which Mattel’s intepreta- 
tion would allow. 

The Court notes that Mattel also argues that the Tariff Act re- 
quires Customs to use the same value for purposes of classification 
and for purposes of valuation for assessing duties. Under 19 U.S.C. 
§§ 1500, 1503, the amount of an ad valorem duty is computed from 
the value of the merchandise as determined under 19 U.S.C. 
§ 140la. Mattel argues that these provisions require a finding that 
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the “per unit value” referred to in item 912.20, TSUS, is the value 
of the merchandise as calculated under 19 U.S.C. §140la and, 
therefore, that the relevant “unit” is the individual article rather 
than the retail sets. In its reply brief, Mattel cites Whittaker, Clark 
& Daniels, Inc. v. United States 34 CCPA 164, C.A.D. 360 (1947). 
Whittaker stands for the proposition that an ad valorem duty must 
be calculated from the appraised value of the merchandise. Jd. at 
171. It does not require that classification be based on the value of 
an individual item when that item is imported and sold in a set. 
Therefore, the Court finds this argument to be unpersuasive. 

The Court finds that the imported articles do not fall within the 
limited scope of item 912.20, TSUS, because they are sold in retail 
units having a value in excess of five cents. 


CONCLUSION 


The legislative history indicates a Congressional intention that 
“unit” as used in item 912.20, TSUS, refers to the retail unit. The 
Court finds the imported toys are not classifiable under item 912.20, 
TSUS, because they are imported and sold in a retail unit valued in 
excess of five cents. Accordingly, the Court affirms Customs’ classi- 
fication of the toys under items 737.40, 737.49 and 737.95, TSUS. 
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